EMPLOYMENT ACT 2002 

THE NEW DISCIPLINARY AND GRIEVANCE PROCEDURES

The Employment Act has now received Royal Assent, but its provisions are not yet in force, as further regulations have to be passed (probably mid-2003).  The Act contains a variety of new rights, including measures on dispute resolution, equal pay questionnaires, maternity/paternity and adoption leave, fixed-term working and Union Learning Representatives..

The new statutory dismissal and disciplinary procedures (DDPs)

Where an employer is considering disciplining or dismissing an employee, he can use either a ‘standard procedure’ for general cases or a shorter ‘modified procedure’ for more extreme cases (e.g. gross misconduct).  

A standard DDP:

1) Statement of grounds for action (in writing) and invitation to a meeting.

2) Meeting (including the right to representation) and decision.

3) Appeal.

A modified DDP:

1) Statement of grounds for action.

2) Appeal.

This Act will insert a new s.98A into the Employment Rights Act 1996.  This will mean that where an employer fails to comply with a DDP and dismisses an employee, then the employee may have been unfairly dismissed (s.98A(1)).  However, if the employer fails to follow a procedure other than a DDP (e.g. company rules or ACAS guidelines), the dismissal can still be fair if the employer can show that this extra procedure would have made no difference to the outcome (s.98A(2)).

The new statutory grievance procedure (GPs)
A standard GP:

1) Statement of grievance (in writing).

2) Meeting (plus representation) and decision.

3) Appeal.

A modified GP:

1) Statement of grievance.

2) Response.

So, employees will have to raise grievances in writing before applying to a tribunal and cannot lodge a claim for a further 28 days after the letter has been sent.  The new time limits for bringing unfair dismissal claims have not yet been set out, but it is likely that the 3 months time limit will only come into play once the GP procedure has been exhausted.

POINTS TO NOTE:

· The DPPs and GPs will become an implied term of every contract of employment.  Both procedures must be taken without unreasonable delay. 

· A failure to follow the relevant DPP or GP can result in an increased or decreased compensatory award (usually a 10% adjustment, but can be up to 50% if ‘just and equitable’).

· Written particulars of employment (Ss. 1-7 ERA) will have to set out the new dispute resolution procedures.










